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the city shall have power to prevent the incumbering of the streets in any 
manner whatever, a city has power to prohibit a water company organized and 
chartered when the city was a sparsely settled town, and which had never since 
attempted to extend its system beyond the limits then established from digging 
up and obstructing the streets in extending its limits, even though the charter 
of the company authorizes it to dig up streets to lay and repair its pipes. 

2. Conceding that a water company was entitled under its charter to dig up 
and obstruct the streets of a city without the latter* s consent in order to extend 
its system, it was not entitled so to do where the facts show it to be insolvent, 
and without adequate means either as to capital or water supply of properly en- 
larging its system. 

PORTSMOUTH ST. R. CO. v. FEED'S ADMINISTRATOR. 
June 16, 1904. 

STREET RAILROADS — NEGLIGENCE — DEATH — ACTION — DAMAGES — INSTRUCTIONS 
— PL E ADING — WITNESSES — REFRESHI NG M EMORY. 

1. Where a declaration is in two counts, and there is evidence to sustain one 
of them, so that defendant cannot demur to the evidence, and the one not sus- 
tained by the evidence is good in form, the court, on request of defendant, 
should instruct the jury to disregard the count not sustained. 

2. Where, in an action against a street railroad for the death of one killed by 
being run over by a car, the negligence alleged in the declaration was excessive 
speed, it was error to instruct on failure to give warnings. 

3. Code 1887, sec. 3384, declares that, where there appears to be a variance 
between the declaration and proof, there may be an amendment of the declara- 
tion, if it will not prejudice the opposite party, or the jury may find the facts, 
and the court give judgment according to the right of the case. Held that, in 
case of a variance between the evidence and allegations, the correct practice is 
to object to the evidence when offered, or move to exclude it; the attention of 
the court being thereby called to the variance, and an opportunity afforded to 
meet the emergency under the statute. 

4. It is proper to refuse an instruction where there is no evidence to support it. 

5. In an action against a street railroad for the death of one run over by a 
car, an instruction that failure to look for an approaching car by a person about 
to cross a street railway track, especially at a street crossing, was not negligence, 
as a matter of law — the street car having no superior right to that of a pedes- 
trian, and the question being whether a prudent person, acting prudently, would 
have thought it necessary to do so — was erroneous, as misleading. 

6. While, generally speaking, one who is about to cross a street railroad should 
look and listen for cars, it is not an inflexible rule; and the question is whether 
a prudent man, acting prudently, would have though it unnecessary to do so. 

7. Where, in an action for death, there is no evidence of payment by plaintiff 
of doctors' bills and burial expenses, an instruction authorizing their recovery 
is erroneous. 

8. In an action for death, evidence that deceased left a family, and followed 
a trade which gave practically constant employment, is sufficient to warrant an 
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instruction that the jury, in estimating the damages for his death, may take 
into consideration compensation for the loss of his care, attention, society, and 
comfort to his family, and for solace to them for the sorrow, suffering, and 
mental anguish occasioned by his death. 

9. In an action against a street railroad for the death of one run over by a 
car, plaintiff's evidence showed that deceased was walking outside defendant's 
track, with his back turned to an approaching car, when he attempted to 
cross the track, and that he had not taken more than two steps when he was 
struck, and that he was deaf. Defendant requested an instruction that it was 
the duty of a person approaching a street car track to exercise the care which 
ordinarily prudent persons would exercise, and make such use of his faculties 
as ordinarily prudent persons would make use of under the circumstances, and 
that, if such person were deaf, it was more incumbent on him to exercise his 
sight, and that if deceased failed to exercise such care, and his failure con- 
tributed to the accident, the jury should find for defendant. The instruction 
was given, with the addition that if the jury further found that the motorman 
saw or might have seen deceased go on the track, or approach it with apparent 
intention to cross it, and thereafter used ordinary care to stop the car, they 
should find for defendant. Held, that defendant was entitled to the instruction, 
and its modification was error. 

10. It was error to refuse the charge that, if deceased stepped in front of a 
moving car of defendant when the car was so close on him that a collision could 
not be avoided by the utmost care on the part of defendant's servants, the jury 
must find for the defendant. 

11. In an action for the death of one run over by a street car, it was not error 
to receive testimony of a witness objected to as giving the rate of speed 80 feet 
from the scene of the accident. 

12. The testimony of the witness was not inadmissible because of the fact that 
at the time he observed the car he was in his storehouse, 25 feet from the door. 

13. A witness may be allowed to refer to the stenographic report of his evi- 
dence at a former trial for the purporse of refreshing his memory. 

14. Stenographer's notes of testimony on a former trial may not be referred 
to for the purpose of contradicting a witness. 



AMERICAN BONDING & TRUST CO. OF BALTIMORE v. MILSTEAD. 

June 16, 1904. 

PLEADING — CONTRACT UNDER SEAL — COUNT IN ASSUMPSIT — STATUTES — ALLE- 
GATIONS OP DAMAGES — JURY — CHANGE OF VENUE — CONTINUANCES — 
AMENDED BILL OF PARTICULARS — BILL OF EXCEPTIONS — TRIAL — EXAMINA- 
TION OF WITNESSES — BONDS — LIABILITY OF SURETY — NEGLIGENCE OF PRIN- 
CIPAL—INSTRUCTIONS. 

1. Inasmuch as Acts 1897-98, p. 103, c. 96, provides that in any case where an 
action of covenant will lie an action of assumpsit may be maintained, counts in 
assumpsit may be joined in the same declaration on a contract under seal. 



